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Department represented by: Subhendu Datta, CIT D/R.

Date of concluding the hearing : June 3, 2024
Date of pronouncing the order :July 26th, 2024

ORDER

Per Sanjay Awasthi, Accountant Member:

In this case the appellant filed return of income on 08.09.2012
declaring total loss of Rs. 10,893/-. In the first round, order u/s 143(3) of the
Income Tax Act, 1961 (in short the 'Act') was passed on 24.02.2014 at a total
income of Rs. 1,26,350/-. It is seen that this assessment order was set aside
u/s 263 of the Act by the Pr. Commissioner of Income Tax-3, Kolkata
[hereinafter referred to Ld. 'Pr. CIT'] vide his order dated 09.03.2016 directing
for inquiries in respect of share capital received by the assessee. It was

observed by the 1d. Pr. CIT that the assessee had issued 10,000 equity shares
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of Rs. 10/- each at a premium of Rs. 490/- per share. Thus, the total amount
received by way of share capital was Rs. 50 Crore (impugned amount). It is
seen that since the initial assessment order was set aside u/s 263 of the Act
for conducting inquiries for establishing the genuineness, creditworthiness
etc. of the share applicants, hence the 1ld. AO had initiated the said
proceedings to enquire on those facts. During the second stage assessment
proceedings, summons u/s 131 of the Act were issued for 11 shareholders for
enforcing their attendance. It is recorded in the assessment order that 4 such
share subscribers could not be located on the given addresses and 6 share
subscribers on whom the summons could be served requested for time to
furnish details. The remaining share subscribers neither appeared nor sent
any communication to the Assessing Officer (hereinafter referred to as 1d.
'AQ'). Admittedly the said proceedings were being conducted in December,
2016 when the proceedings were going to be barred by limitation on the 31st
day of the said month. The Ld. AO proceeded to add Rs. 50 crores u/s 68 of
the Act after holding that the identity and creditworthiness of the share
subscribers and genuineness of the transactions were not established in this

case.

1.1. The Commissioner of Income Tax (Appeals) [hereinafter referred to as
1d. 'CIT(A)'] disbelieved the averments of the assessee in so far as it was
averred before him that in the first round of assessment proceedings, the then
ld. AO had been satisfied by whatever documentation was presented before
him for proving the transactions concerning the share capital amount.
Thereafter, 1d. CIT(A) proceeded to rely on a number of authorities to show
that the onus cast on the assessee to prove the said transaction was not
discharged and hence, he proceeded to confirm the addition made by the 1d.
AO.

1.2. Aggrieved with this action of 1d. CIT(A) the appellant has filed the
present appeal with the following grounds:
“1. For that the Ld. CIT(A) erred in confirming the order of the AO in adding

back the share capital including premium of Rs. 50,00,00,000/- raised
during the year as unexplained cash credit u/s. 68 when all the details and
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evidences were filed to prove the identity and creditworthiness of the party
and genuineness of the transactions, the AO verified the same by issue of
notice u/s 133(6), the onus that lay on the assessee was discharged and
the AO simply made the addition on surmises & suspicions without bringing
any cogent material on record.

2. For that the Ld. CIT(A) erred in doubting the value of share premium
amount determined by the assessee company for issue of shares when
neither the provisions of section 56(2)(viib) came into force from the
assessment year under consideration nor the source of source as required
under the amended provisions of section 68.

3. For that on the facts and circumstances of the case, the Ld. CIT(A) erred
in confirming the order of the AO in adding back Rs. 50,00,00,000/ - which
was unjustified and not in accordance with law.”

2. It is seen from the records that this case has been pending since long
and on several previous hearing dates the appellant has filed applications for
adjournments. It is seen that on 19.03.2024 a paper book running into 272
pages was filed mainly containing documents pertaining to the 11 share
subscribers. On the last date of hearing i.e. 03.06.2024, it was decided to get
the documents filed through the paper book certified by the 1d. AO.
Interestingly, as a result of this exercise, through letter dated 13.06.2024, 1d.
AO has responded through the 1d. D/R that in all the 11 cases some
documents which have been recorded as having been filed before 1d. CIT(A)
and the AO were actually never filed. The report of the 1d. AO deserves to be

extracted as under:

GOVERNMENT OF INDIA, INCOME TAX DEPARTMENT] % J1ipd
CFFICE OIF THE DEPUTY COMMISSIONER OF INCOME TAX

FPhone No. O32244 102258, e—rmaail: lkolloato. dolt.oen?. e inoomatan

File MNo : DCIT/CC-2(3A W Kol/ AACCNSP44P /2024257 | - Date: 13/06/2024.

To
The < i Tas (DR), ITAT-3
BES o e e FRCma,

Eoniata 5 aGoac,

(Attn: Hon'ble “A° Bench ITAT, Hollcata)
Rospocted Sir,

Sub: Apposl bofors the [TAT A’ Bench, Kolkata in the casc of Noxoare
Apency Pvt. Lid_, [TA No. 35/ Kol /2023 for A.¥.-2012-13- dirccticon of
the Hon'ble Banch. Matter regardings.

Ref: TNo. CITDR)AITAT -3/ Kol/ AACONSS 44/ 2024-28 /327
darca o3.06.2029

Hindly refer to the sbove.

Am per direction of the Hon’ble ITAT Beonch, in the case of Nexcare Agency vt
Ltd. for the A Y. 2012=2- 15 a0 checltsliat haas beaern preparaed and forwarded along with
thie aa o from T, Ward-7(1), Kollkata for your kind poeras=al
and noocoasary action.

Thanlking you.

Yorars faithfaily,
Encl. () Chocldiae %‘_ﬁ»{/{ "\
Gi)

Papcr Boolc
(Sandip Mleaar De)
DCIT, CC-2(32), Kolkata.

Memo MNo @ DCIT/CC-2(3 W Kol/AACCNSS44P/2024-25/ Date: 13/068/2024.
Copy forwarded for ldnd information to:-
[o) JCIT, Range-2(Central), Kollcata.

(Sandip Kumar De)
DCIT, CCG-2(3), Kollcarta.
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Sl. Particular As available in
No. As per assessment record
Paper Book
01  |Balance Sheet as at 31/03/2012 of M/s Nexcare Agency  [Filed Filed
Pvt. Ltd.
02 |List of Shareholders who subscribe shares in A.Y.- 2012- [Filed Filed
13
03 Documents of Fortune Trade & Vyapaar Pvt. Ltd. (Shareholder)
i Copy of Reply to Notice u/s 133(6) along with enclosures consisting :
«Share Application Form Filed Not filed (Share
Application Form)
sShare Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
*ITR Acknowledement for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
«Bank Statement highlighting the payment made for [Filed Filed (Bank Statement)
purchase of shares
ii.  |copy of Notice u/s 131 and its reply filed with the |Filed Not found in Assessment
Ld. A.O. with Speed Post receipts dated folder
23/12/2016.
04 i Documents of Maars Advisory Services Pvt. Ltd. (Shareholder)

Copy of Reply to Notice u/s 133(6) along with enclosures consisting :

sShare Application Form Filed Not filed (Share
Application Form)

sShare Allotment Advice Filed Not filed (Share
Allotment Advice)

*Copy of General Ledger Filed Filed (Copy of General
Ledger)

*[TR Acknowledgment for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)

»Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)

eBank Statement highlighting the payment made for
purchase of shares

Filed

Filed (Bank Statement)

Copy of Notice u/s 131 and its reply filed with the
Ld. A.O. with Speed Post receipts dated

23/12/2016.

Filed

Filed (Speed Post
receipts dated
23/12/2016.)
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05 i Documents of Dewpoint Estates Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
sShare Application Form Filed Not filed (Share
Application® Form)
*Share Allotment Advice Filed Not filed (Share
Allotment™ Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
* Copy of Declaration Filed Filed (Copy of
Declaration)
*ITR Acknowledgement for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
*Bank Statement highlighting the payment made for |Filed Filed (Bank Statement)
purchase of shares
ii Copy of Notice u/s 131 and its reply filed with the |Filed Filed (Speed Post
Ld. A.O. with Speed Post receipts dated receipts dated
22/12/2016. 22/12/2016.)
06 i Documents of Eversafe Highrise Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
*Share Application Form Filed Not filed (Share
Application Form)
*Share Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
* Copy of Declaration Filed Filed (Copy of
Declaration)
*ITR Acknowledgment for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
*Bank Statement highlighting the payment made for Filed Filed (Bank Statement)
purchase of shares
il Copy of Notice u/s 131 and its reply filed with the ~ [Filed Filed (Speed Post
Ld. A.O. with Speed Post receipts dated receipts dated
22/12/2016. 22/12/2016.)
07 i Documents of Fastflow Infra Projects Pvt. Ltd. (Shareholder)

Copy of Reply to Notice u/s 133(6) along with enclosures consisting:

sShare Application Form

Filed

Not filed (Share
Application
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Form)

*Share Allotment Advice Filed Not filed (Share
Allotment Advice)

*Copy of General Ledger Filed Filed (Copy of General
Ledger)

* Copy of Declaration Filed Filed (Copy of
Declaration)

*ITR Acknowledgement for Asst Yr 2012-13 Filed Filed (ITR
Acknowledgement)

*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)

*Bank Statement highlighting the payment made for
purchase of shares

Filed

Filed (Bank Statement)

Copy ofNotice u/s 131 and its reply filed with the
Ld. A.O. with Speed Post receipts dated
22/12/2016.

Filed

Filed (Speed Post
receipts dated
22/12/2016.)

08 i Documents of Force Agency Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
«Share Application Form Filed Not filed (Share
Application Form)
sShare Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
» Copy of Declaration Filed Filed (Copy of
Declaration)
*[TR Acknowledgment for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
»Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
«Bank Statement highlighting the payment made for 7116 Filed(Bank Statement)
purchase of shares
ii Copy ofNotice u/s 131 and its reply filed with the  [Filed Not found in Assessment
Ld. A.O. with Speed Post receipts dated folder
22/12/2016.
09 i Documents of Fourfold Marketing Pvt. Ltd. (Shareholder)

Copy of Reply to Notice u/s 133(6) along with enclosures consisting:

«Share Application Form Filed Not filed (Share
Application Form)

«Share Allotment Advice Filed Not filed (Share
Allotment Advice)

*Copy of General Ledger Filed Filed (Copy of General
Ledger)

 Copy of Declaration Filed

Filed (Copy of
Declaration)
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*[TR Acknowledgement for Asst Yr 2012-13

Filed

Filed (ITR
Acknowledgement)

cAudited Financial Statements for FY 2011-12

Filed

Filed (Audit Statements)

eBank Statement highlighting the payment made for
purchase of shares

Filed

Filed (Bank Statement)

Copy ofNotice u/s 131 and its reply filed with the
Ld. A.O. with Speed Post receipts dated 23/12/2016
with Evidence of return from Income Tax Office
(Envelop)

Filed

Not found in Assessment
folder

10 i Documents of Northstar Dealcomm Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
Share Application Form Filed Not filed (Share
Application Form)
Share Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
* Copy of Declaration Filed Filed (Copy of
Declaration)
/TR Acknowledgement for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
*Bank Statement highlighting the payment made for |Filed Filed (Bank Statement)
purchase of shares
ii Copy ofNotice u/s 131 and its reply filed with the  |Filed Filed (Speed Post
Ld. A.O. with Speed Post receipts dated receipts dated
22/12/2016. 22/12/2016.)
11 i Documents of Quantam Suppliers Pvt Ltd. (Shareholder)

Copy of Reply to Notice u/s 133(6) along with enclosures consisting:

*Share Application Form Filed Not filed (Share
Application Form)

*Share Allotment Advice Filed Not filed (Share
Allotment Advice)

*Copy of General Ledger Filed Filed (Copy of General
Ledger)

* Copy of Declaration Filed Filed (Copy of
Declaration)

*ITR Acknowledgement for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)

*Audited Financial Statements for FY 2011-12 Filed

Filed (Audit Statements)

*Bank Statement highlighting the payment made for
purchase of shares

Filed

Filed (Bank Statement)
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Copy ofNotice u/s 131 and its reply filed with the
Ld. A.O. with Speed Post receipts dated

Filed

Filed (Speed Post
receipts dated

22/12/2016. 22/12/2016.)
12 i Documents of Smooth Impex Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
*Share Application Form Filed Not filed (Share
Application Form)
Share Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
*ITR Acknowledgement for Asst Yr 2012-13 Filed Filed (ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
*Bank Statement highlighting the payment made for [Filed Filed (Bank Statement)
purchase of shares
il (Copy ofNotice u/s 131 and its reply filed with the ~ |Filed Not found in Assessment
Ld. A.O. with Speed Post receipts dated folder
22/12/2016.
13 i Documents of Topmost Builders Pvt. Ltd. (Shareholder)
Copy of Reply to Notice u/s 133(6) along with enclosures consisting:
*Share Application Form Filed Not filed (Share
Application Form)
sShare Allotment Advice Filed Not filed (Share
Allotment Advice)
*Copy of General Ledger Filed Filed (Copy of General
Ledger)
* Copy of Declaration Filed Filed (Copy of
Declaration)
*ITR Acknowledgement for Asst Yr 2012-13 Filed Filed(ITR
IAcknowledgement)
*Audited Financial Statements for FY 2011-12 Filed Filed (Audit Statements)
*Bank Statement highlighting the payment made for Filed Filed (Bank Statement)
purchase of shares
il copy ofNotice u/s 131 and its reply filed with the ~ |Filed Filed (Speed Post
Ld. A.O. with Speed Post receipts dated receipts dated
22/12/2016. 22/12/2016.)
2.1. Considering the discrepancy between the certificate recorded by the

assessee in the paper book and the facts actually available on the record of

the 1d. AO at this stage we would like to reserve our opinion regarding the

conduct of the assessee in terms of approaching this Bench with clean hands.
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Needless to say, this case would be dealt with on merit, considering the

totality of facts and circumstances as available with us.

3. We have carefully considered the documents placed before us and since
nobody has been attending on behalf of the assessee for past several hearings
the averments of the appellant have been gleaned from the submissions before
the 1d. CIT(A) and whatever material has been filed through the paper book

(supra).

3.1. Before the 1d. CIT(A), it is seen that the assessee filed submissions
regarding the satisfaction of the 1d. AO in first round proceedings, where an
exercise had been undertaken to gather information concerning the share
capital subscribers through issuance of notices u/s 133(6) of the Act. It was
submitted that necessary bank statements, balance sheet copies, assessment
particulars, and other details were provided which eventually satisfied the
then 1d. AO (in first round assessment proceedings) regarding the
genuineness of the transactions. it was also averred that in the second-round
proceedings, very little time was given to the assessee to comply with the
summons u/s 131 of the Act issued to the 11 share capital subscribers.
Ultimately, it was asserted that the onus was discharged by the assessee for
proving the impugned transactions and therefore, adverse inferences drawn

were unjustified.

4. The Ld. D/R relied on the order of Id. CIT(A) and the 1d. AO and stated
that abnormally high share premium in closely held companies, with no clear-
cut profitability, would need to be justified and the assessee would need to
prove the identity and creditworthiness of the entities advancing such sums

of monies.

5. On a careful consideration of the totality of facts and circumstances, as
also the averments of the assessee and 1ld. D/R it is clear that once
proceedings u/s 263 of the Act were initiated then the assessee was put on
notice regarding his duty to prove the transactions which involved very

substantial amounts as share premium. It is not understood how a closely
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held company which has minimal commercial activity as is evidenced by the
profit and loss account filed with the paper book could attract abnormally
high share premiums. To illustrate this point the Profit and Loss account

deserves to be extracted as under:

cx ) % y +
PROFIT & LOSS STATEMENT FORTHE YEAR ENDED 31.03.2012
Figures for the Figures for the
current reporting | previous reporting
period period
PARTICULARS NOTE NO. 31.03.2012 31.03.2011
1|Revenus I'rom Operations - -
1| Cther Income <1 126,350 96.020
M| Tetnl Revenus (1 +1D 126,350 96,020
IV |Expenses
E‘ha— Exponses c2 137,243 105.926
‘ota) cxpenser (IV) 137,243 105,926
V[ Profit before 1 and extr iaary
itema and tax (IFI=1V) (10,893) (9.906))
VI|Fwceprional Iterns - -
VIiI|Profir before extracrdinary items and tax ( V-
YD €10.893)) (9-906)!
VI [Exlraordinany iltens - -
IX|Pront batore tax { VE-VIII) (10.5893) (9,906)
X [Tux Expense
€1) Current Tax Nil Ni)
(2) Deferred Tax - -
X1|Prefit { Loss) far the perioa from continoing
|eperntions (VIE-VILN ¢10,893)| (9, 9%05)
XII Profit/(Loss) from disconiinuing operation - -
XTI Gain / (Los3) on dispoval of wywety / scitlement
of It bl to the i il
operations -
XKIVirax of. i
XV |Profit/(Loss) from atscantincing aperation
(after tax) { XI-XIII-XIV) -
XVI|Pront ( Loss ) For the period (XI+ XV) {10,893) (9,205)]
Earnlng per equlty shure
{1) Basic & Diluted EPS (0.01) .09)

Summary of Significant Accounting Policies

Ser arcompanying notes forming part of tha financinl staternents B
As Per Our Reporl of Even Duie Annexed

For, PARASURAM KUMAR & CO.

Chartersd Accountants

‘{’km' T Forandoub_e?n.ltdmaoudm‘nk-mrl
Propristor
4. No.: 068183}
Ehty
Place: Kolkata P BANERIEE . SRAA
Dated : Z6th June, Z01Z.
for fiizexe Agency Irivate Limiled

o
5.1. The profit and loss account filed by the assessee paints a grim picture
about the qualitative aspect of commercial activity which does not seem to
justify a premium of Rs. 490/- on a share with face value of Rs. 10/-. Thus
total revenues of Rs 1,26,350 for the year ending on 31.3.2012 and Rs. 96,020
for the year ending on 31.3.2011 are visible, which cannot be said to indicate
a healthy bottom-line or even a robust business model. Considering this fact,
it would be all the more prudent to examine the genuineness etc. of the 11
concerns which chose to repose considerable faith in the commercial future
of the assessee to trust them with huge sums of money. It was on a somewhat

similar situation when the Hon'ble Jurisdictional High Court upheld the
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doubtful nature of share premium monies being given to companies having
doubtful commercial credentials in the case of PCIT vs. BST Infratech Ltd.
reported in [2024] 161 taxmann.com 668 (Calcutta). Hon'ble Calcutta High
Court had occasion to observe that in the said case investors had no reason
to invest huge amounts in business of that assessee and the entire
transaction was done to circumvent the provisions of the Act. It has been held
that the action of the assessing officer in treating such share application
money u/s 68 of the Act as undisclosed cash credit was justified. The relevant

portion from this order deserves to be extracted as under:

“36. In Swati Bajaj, the court held that based on the foundational facts the
department has adopted the concept of "working backward" leading to the
assessee. The department would be well justified in considering the
surrounding circumstances, the normal human conduct of a prudent
investor, the probabilities that may spill over and then arrive at a decision.

37. Thus the CIT(A) was right in adopting a logical process of reasoning
considering the totality of the facts and circumstances surrounding the
allegations made against the assessee taking note of the minimum and
proximate facts and circumstances surrounding the events on which
charges are founded so as to reach a reasonable conclusion and rightly
applied the test that a reasonable/prudent man would apply to arrive at a
conclusion. On facts we are convinced to hold that the assessee has not
established the capacity of the investors to advance moneys for purchase of
above shares at a high premium. The credit worthiness of those investors
companies is questionable and the explanation offered by the assessee, at
any stretch of imagination cannot be construed to be a satisfactory
explanation of the nature of the source. The assessee has miserably failed
to establish genuineness of the transaction by cogent and credible evidence
and that the investments made in its share capital were genuine. As noted
above merely proving the identity of the investors does not discharge the
onus on the assessee if the capacity or the credit worthiness has not been
established.

38. In the light of the above discussion, we hold that the assessee has failed
to discharge legal obligation to prove the genuineness of the transaction and
the credit worthiness of the investor which has shown to be so by a "round
tripping" of funds. For all the above reasons, the revenue succeeds.

39. In the result the appeal is allowed, the order passed by the learned
Tribunal is set aside and the order passed by the CIT(A) dated 28.11.2019
is restored and the substantial questions of law are answered in favour of
the revenue.”
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5.2. We also draw considerable strength from the case of PCIT vs. NRA Iron
& Steel (P.) Ltd. reported in [2019] 412 ITR 161 (SC) in which share application
money was approved for action u/s 68 of the Act even where the share
applicants had filed confirmations and attempted to show that the
transactions have taken place through normal banking channels, etc. In this
case, the Hon'ble Apex Court has dealt with the issue from a legal perspective

and some of the passages deserve to be extracted for reference:

“@a This Court in the land mark case of Kale Khan Mohammad Hanif v. CIT
[1963] 50 ITR 1 (SC) and, Roshan Di Hatti v. CIT [1977] 107 ITR 938 (SC)
laid down that the onus of proving the source of a sum of money found to
have been received by an assessee, is on the assessee. Once the assessee
has submitted the documents relating to identity, genuineness of the
transaction, and creditworthiness, then the Assessing Officer must conduct
an inquiry, and call for more details before invoking section 68. If the
assessee is not able to provide a satisfactory explanation of the nature and
source, of the investments made, it is open to the revenue to hold that it is
the income of the assessee, and there would be no further burden on the
revenue to show that the income is from any particular source. [Para 8.2]

m With respect to the issue of genuineness of transaction, it is for the
assessee to prove by cogent and credible evidence, that the investments
made in share capital are genuine borrowings, since the facts are
exclusively within the assessee's knowledge. Merely, proving the identity of
the investors does not discharge the onus of the assessee, if the capacity or
credit-worthiness has not been established. [Para 8.3]

m The Assessing Officer ought to conduct an independent enquiry to verify
the genuineness of the credit entries. In the instant case, the Assessing
Officer made an independent and detailed enquiry, including survey of the
so-called investor companies from Mumbai, Kolkata and Guwahati to verify
the credit-worthiness of the parties, the source of funds invested, and the
genuineness of the transactions. The field reports revealed that the
shareholders were either non-existent, or lacked creditworthiness. [Para 9]

m The principles which emerge where sums of money are credited as Share
Capital/ Premium are:

i. The assessee is under a legal obligation to prove the genuineness of the
transaction, the identity of the creditors, and creditworthiness of the
investors who should have the financial capacity to make the investment in
question, to the satisfaction of the Assessing Officer, so as to discharge the
primary onus.
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ii. The Assessing Officer is duty bound to investigate the creditworthiness of
the creditor/ subscriber, verify the identity of the subscribers, and ascertain
whether the transaction is genuine, or these are bogus entries of name-
lenders.

ii. If the inquiries and investigations reveal that the identity of the creditors
to be dubious or doubtful, or lack credit-worthiness, then the genuineness
of the transaction would not be established. In such a case, the assessee
would not have discharged the primary onus contemplated by section 68.
[Para 11]

m In the instant case, the Assessing Officer had conducted detailed enquiry
which revealed that:

i. There was no material on record to prove, or even remotely suggest, that
the share application money was received from independent legal entities.
The survey revealed that some of the investor companies were non-existent,
and had no office at the address mentioned by the assessee. The
genuineness of the transaction was found to be completely doubtful.

ii. The enquiries revealed that the investor companies had filed returns for
a negligible taxable income, which would show that the investors did not
have the financial capacity to invest funds ranging between Rs. 90 lakhs to
Rs. 95 lakhs in the assessment year 2009-10, for purchase of shares at
such a high premium.

iii. There was no explanation whatsoever offered as to why the investor
companies had applied for shares of the assessee company at a high
premium of Rs. 190 per share, even though the face value of the share was
Rs. 10 per share.

iv. Furthermore, none of the so-called investor companies established the
source of funds from which the high share premium was invested.

v. The mere mention of the income tax file number of an investor was not
sufficient to discharge the onus under section 68. [Para 12]

m The practice of conversion of un-accounted money through the cloak of
Share Capital/ Premium must be subjected to careful scrutiny. This would
be particularly so in the case of private placement of shares, where a higher
onus is required to be placed on the assessee since the information is within
the personal knowledge of the assessee. The assessee is under a legal
obligation to prove the receipt of share capital/premium to the satisfaction
of the Assessing Officer, failure of which, would justify addition of the said
amount to the income of the assessee. [Para 14]

m On the facts of the present case, clearly the assessee company -
respondent failed to discharge the onus required under section 68, the
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Assessing Officer was justified in adding back the amounts to the
assessee's income. [Para 15]”
5.3. It is seen that in another case on somewhat similar facts, the Hon'ble
Calcutta High Court in the case of BalGopal Merchants (P.) Ltd. vs. PCIT
reported in [2024] 162taxmann.com465 (Calcutta) has held that action u/s 68
of the Act was justified.

6. A close reading of the case laws cited (supra) reveals that mere filing of
confirmations and the income tax details etc. are not enough to justify
payment of monies as share premium when the financial aspects of the
recipient company would not merit such investments under any kind of
prudent consideration. In the present case while 4 out of 11 share applicants
were not traceable on given addresses and one more did not respond to the
summons, it is evident that even those share applicants who did file certain
documents, were not sufficient in the eyes of law to discharge the burden cast
on the assessee regarding proving the genuineness of the transaction. The
profit and loss account statement extracted (supra) would normally paint a
grim picture to any prudent investor, however, in this case it seems to have
encouraged 11 entities to transfer huge sums of money by way of share

premium.

6.1. Considering the case laws cited (supra) the financial health of the
assessee and the inadequate discharge of onus, we hold this case to be a fit
case for application of Section 68 of the Act and thereby confirm the impugned

addition.

7. Before parting with this issue, as mentioned earlier, we can only regret
the attempt by the assessee to present a picture of compliance through the
voluminous paper book which unfortunately contains some documents which
were not before the authorities below. Suffice it to say that since the assessee
has not succeeded in this appeal, we do not deem it fit to comment any further
on the conduct of the assessee regarding drawing a certificate in the paper

book which is not entirely correct.
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In the result, the appeal filed by the assessee is dismissed.

Order pronounced in the open Court on 26t July, 2024.

Sd/ - Sd/ -

[Rajpal Yadav| [Sanjay Awasthi]|

Vice President Accountant Member

Dated: 26.07.2024
Bidhan (P.S.)

Copy of the order forwarded to:

1.

RN

M/s. Nexcare Agency Pvt. Ltd., 18/1, Olabibitola Lane, LP-228/4,
Howrah, West Bengal, 711104.

ITO, Ward-7(1), Kolkata.

CIT(A)-NFAC, Delhi.

CIT-

CIT(DR), Kolkata Benches, Kolkata.

//True copy //

By order

Assistant Registrar
ITAT, Kolkata Benches
Kolkata
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